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Property owners who allow the public to exercise righ
their land are at risk of the way becoming a public rig
they make clear to anyone using it that they have no
permitting the way to become public. This principle h
confirmed by the House of Lords in two test cases.   
 
Dedication  
 
The process by which a right of way is deemed to ha
right of way, by virtue of the public using it for an un
of twenty years, is referred to as “dedication”.  Once 
been dedicated as a public right of way in this manne
on a statutory map, maintained by the county counci
the “definitive map”.  This map shows all footpaths b
roads used as public paths which the council conside
rights of way.  It can obviously be very unsatisfactory
to have a way over their land added to this map. How
can defeat an application to have a way dedicated as
way if it can show that it had no intention to dedicate
Lords considered the extent to which a landowner is 
communicate such intention to the public, in order to
 
Evidence of lack of intention 
 
In one of the cases the landowner tried to rely on a l
to the county council during the 20 year period that t
the way, referring to illegal access by trespassers.  In
the land was subject to a tenancy agreement which c
covenant obliging the tenant to prevent trespassing b
persons, and not to allow footpaths to be created.  T
argued that the tenancy agreement constituted suffic
intention to defeat an application to have the way ad
definitive map. The issue in both cases was that neith
publicly available. Both the High Court and the Court 
that the lack of intention to dedicate does not have t
communicated to the users of the path, and that the 
therefore be added to the definitive map.      
 
The House of Lords’ decision 
 
The House of Lords disagreed. It held that a landown
communicate its lack of intention to dedicate a right 
members of the public using the path.  
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The test which will be applied is whether a reasonable user of the path 
would have understood that the landowner wished it to be known that 
it did not intend that the path be dedicated as a public right of way. In 
both cases, the landowners were unable to demonstrate this. Neither 
the letter nor the tenancy agreement would have been available to the 
users of the right of way.  
 
How can landowners protect themselves? 
 
The decision will not be welcomed by landowners, who should make 
sure that they do communicate to any members of the public using 
paths or ways across their land, that they do not intend for the way to 
be dedicated as a public right of way. This can be done be either:- 
 

• Erecting a sign to that effect; or 
• Putting up a barrier; or 
• Ensuring that the way is closed to the public for at least a day a 

year, so that it is not possible for the 20 years’ uninterrupted 
use to accrue.  
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